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Dynamic Tariffs: Risks and Challenges for Commercial Contracts

l. Introduction

The global trade environment is changing rapidly and the
introduction of new tariffs is significantly reshaping the
business landscape. These developments demand attention
as they compel companies to reassess and adapt their global
supply chain strategies to maintain competitiveness, security
of supply and flexibility.! The evolving trade conditions pose
immediate implications for many existing commercial con-
tracts, necessitating a strategic re-evaluation. Companies op-
erating internationally must proactively address trade risks
within their new commercial agreements to navigate these
uncertainties effectively. Legal strategies play a crucial role
in enabling businesses to remain agile and resilient amidst
these dynamic changes, while contractual arrangements
must strike a balance between providing enforceable com-
mitments and retaining flexibility to adapt to unforeseen
developments. Our article explores the implications of the
current tariff landscape for existing contracts by considering
both civil and common law principles to offer practical tips
for structuring future contracts to mitigate risks.

II. Increasing Tariffs: Impact on Commercial Contracts

To assess the impact of increasing tariffs on commercial
contracts, it is necessary to first carefully evaluate existing
contracts, and second, to address tariffs when drafting and
negotiating new contracts.

1. Evaluation of Existing Contracts

Increasing import and export tariffs can have a severe eco-
nomic impact on commercial contracts covering the sale of
goods that were already concluded before the tariffs were
increased. As a result, the buyer, seller, or both may face cost
increases. In such a situation the affected party will certainly
need to know if there are any remedies that could help it
avoid bearing such cost increases (e.g. by invoking the
party’s adjustment rights).

a. Who Is Responsible for Paying Increased Tariffs Under
the Contract?

In the event of increasing tariffs, parties first need to deter-
mine who is generally responsible for paying tariffs under
the respective sales contract, which depends on the contrac-
tual arrangements made by the parties. Typically, sales con-
tracts contain an express agreement on the cost allocation
with respect to tariffs. Particularly, the parties regularly
agree on the delivery of the goods based on “Incoterms”.?
Incoterms are general (international) trade rules covering,
amongst other things, the responsibilities associated with
deliveries, transfer of risk and costs.> Common Incoterms
agreed in sales contracts are:

- Ex Works (“EXW?”),

— Free Carrier (“FCA”),

- Delivered at Place (“DAP”), and
- Delivered Duty Paid (“DDP?).

The Incoterm agreed thus determines who is generally re-
sponsible for paying the tariffs (import and/or export tariffs)

in the first place and usually extends to apply to tariff
increases, irrespective of whether the contract is governed by
civil law or common law jurisdictions. Regarding the above
stated Incoterms, the following cost allocation applies:

Incoterm |Responsibility for pay- |Responsibility for pay-
ing (increasing) export |ing (increasing) import
tariffs tariffs

EXW Buyer Buyer

FCA Seller Buyer

DAP Seller Buyer

DDP Seller Seller

However, in the event that the contract does not contain an
express agreement on the cost allocation with respect to
increasing tariffs, a detailed assessment on the cost alloca-
tion becomes necessary. The basis for such an assessment is
the interpretation of the contract or, as the case may be, any
applicable civil or common law principles of the law that
governs the contract.*

b. What Could Help, if a Party Is Generally Responsible
for Paying Increasing Tariffs?

After having assessed which party is generally responsible
for paying increasing tariffs under the sales contract, the
parties then need to assess whether there are any remedies
available under the contract itself, or, more broadly, if civil
or common law principles could help the affected party
avoid bearing the cost increases associated with rising tar-

iffs.

i. Contractual Clauses

The respective contract can provide for several contractual
clauses that could help.’ The exact assessment of any such
concept will in each case depend on the specific contract
drafting.® The following summarizes some general consid-
erations based on typical clauses often used in practice, both
in contracts governed by civil law or common law jurisdic-
tions (although, of course, different contract law rules may
apply in detail under applicable laws, e.g. under German
law there may be limitations to the legal enforceability of
standard contract clauses if imposed by one party and not
negotiated with the other party).” Amongst others:
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Price adjustment clauses are another mechanism (separate
from the Incoterm or other cost allocation clauses) which
enables one or both parties to automatically amend or re-
negotiate the existing prices in an agreement.® Parties
who wish to trigger an existing price adjustment clause
should consider: (a) what are the requirements for relying
on the clause - for example, adjustment clauses are often
linked to certain indices (which may not be affected by
tariff changes), or clauses may refer to specific cost ele-
ments of a party’s contractual performance (such as pro-
duction or transportation costs),” where again it can be
questionable whether this includes tariffs; (b) are there
limits on the number of times an adjustment can be made
— if so, then it will be important to fully understand the
cost implications of the tariffs before amending prices.

Termination for convenience clauses enable a party to
terminate an agreement at any time for convenience,
meaning without cause. However, in most cases a termi-
nation for convenience requires a party to observe a
notice period and thus may not help to quickly terminate
the agreement. Also, overall termination of the affected
supply contract may often not be a viable or preferable
option from a business standpoint.

Force majeure clauses excuse a party from performing a
contract if an event beyond the party’s reasonable control
prevents performance.'® Such clauses often provide that
the event must have been unforeseeable at the time of the
agreement. The specific wording of a force majeure clause
will dictate whether an increase in tariffs could be deemed
a “force majeure event.” 1f triggered, force majeure
clauses typically suspend the parties’ rights and obliga-
tions under the contract; however, it is unlikely that a
change in economic circumstances would amount to force
majeure.'! Therefore, a force majeure clause would not
typically permit a party to claim that increased tariffs
constitute a force majeure event sufficient to suspend
contract obligations.

Similarly, hardship clauses usually define a hardship case
as an (unforeseeable) event beyond the party’s reasonable
control.!> Different from the typical force majeure con-
cept, hardship clauses may apply to mere economic ef-
fects of such events — like tariffs. Regarding the legal
consequences, hardship clauses usually aim for an adjust-
ment, rather than relief from performance and possible
termination of the agreement, making hardship clauses a
more viable path to mitigating the effects of increased
tariffs.!3

Material adverse change clauses generally enable a party
to terminate an agreement following a significant change
in circumstances. In order to argue that the impact of
tariffs amounts to a material adverse change, the im-
pacted party would have to undertake an assessment of
the specific circumstances in the context of the contract,
including any relevant definitions and concepts specified
in the contract, as well as under the applicable governing
law. Typically, a change in circumstances will not amount
to a material adverse change unless the affected party
suffers an objectively significant and lasting impact.

Change in law clauses allocate the risk of a change in law
and determine which party bears the costs of any neces-
sary adjustments. Alternatively, these clauses may also
enable either or both parties to trigger renegotiation or
termination of the agreement. A change in law clause
may extend to tariffs if it either refers to them specifically
or is broad enough to capture the circumstances. How-
ever, if the clause is not specifically tailored to include

tariffs or does not clearly define what constitutes a
“change in law”, it may not effectively cover tariff
changes. A clause which is too vague might lead to dis-
putes over whether tariffs qualify as a valid trigger for a
change in law.

ii. Civil Law Principles

Civil law jurisdictions usually have certain codified princi-
ples dealing with extraordinary circumstances. For instance,
German law has the “principles of impossibility” or “frus-
tration of contract”. These principles are, however, quite
narrowly interpreted.

¢ Principles of impossibility: Section 275 of the German
Civil Code (Biirgerliches Gesetzbuch, “BGB”) allows a
party to refuse contractual performance amongst others
in case such performance has become impossible.* In-
creasing tariffs however do not render the contractual
performance impossible but only make it more expensive
for the affected party. The fact that the contractual per-
formance has become more expensive, however, does
regularly not trigger any consequences under Section 275
BGB (except for in very rare cases, which are not relevant
in instances of increasing tariffs).!> Therefore, increasing
tariffs generally do not entitle the affected party to invoke
on the principles of impossibility and thus refuse contrac-
tual performance.

¢ Principles of frustration of contract: Section 313 BGB
allows for a contract adjustment if the circumstances on
which the contract was based have changed significantly,
making it commercially unreasonable for a party to con-
tinue its contractual performance without any changes.!®
Proving commercial unreasonableness is often difficult, as
the requirements are extremely high. So, while the af-
fected party may argue that the parties mutually under-
stood the agreed upon prices, and specifically, the tariffs,
would not significantly increase after signing the contract,
it is unlikely this will satisfy the high threshold required
to prove commercial unreasonableness.!”

iii. Common Law Principles

Unlike within civil law systems such as Germany, in com-
mon law systems (including the UK) courts are even less
likely to interfere with or amend the terms the parties to a
contract agreed upon.!® As a result, there are limited options
available to parties in this context “outside the contract.”

English law does recognize the doctrine of frustration, which
allows a contract to be set aside where an unforeseen event
either renders performance of contracts impossible or radi-
cally changes the party’s principal purpose for entering into
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the contract.!” However, this doctrine is unlikely to be useful
in the context of increased tariffs, given purely economic
changes often fail to meet the criteria required to rely on the
doctrine.??

¢. Preliminary Conclusion — Available Concepts Will
Often Not Help

All in all, in case a party is affected by increasing tariffs and
generally needs to pay any such increasing tariffs under the
respective contract, a detailed evaluation of the particular
situation is required in order to assess whether there are any
remedies available that could help the affected party in such
situation. While contractual remedies might — depending on
the concrete drafting of the respective clauses — help the
affected party to at least claim adjustments, they will regu-
larly not entitle the affected party to refuse contractual per-
formance simply because said performance has become more
expensive due to the increasing tariffs. Furthermore, in in-
stances where contractual performance has become more
expensive but is still able to be performed, neither common
law nor civil law principles are likely to help claim adjust-
ments or refuse contractual performance.?! Ultimately, this
leaves affected parties with narrow legal remedies for miti-
gating the impacts of increased tariffs on existing commer-
cial contracts.

2. Drafting and Negotiating New Contracts

All the more, it is crucial to consider how changes in tariffs
can be addressed going forward to make new contracts more
resilient and flexible. Like when looking at existing con-
tracts, two aspects should be considered: first, who shall
generally bear the cost of increasing tariffs, and second,
should there be a way out of the general contractual cost
and risk allocation if circumstances significantly change?
The following basic considerations apply to contracts gov-
erned by both civil and common law jurisdictions, although
of course, different contract law rules may apply in detail
under applicable laws. For example, under German law
there may be limitations to the legal enforceability of stan-
dard contract clauses if imposed by one party and not nego-
tiated with the other party.

a. Who Shall Generally Bear the Cost of Applicable Tar-
iffs?

As mentioned above, the typical way of including the general
cost allocation for tariffs in the agreement is by referencing
an Incoterms clause. That said, in addition to the Incoterms
clause, it is helpful to explicitly clarify the parties’ common
understanding and expectation regarding the underlying
facts at the time of the agreement within the contract, given
the current situation of dynamic tariffs and related uncer-
tainties of how this will further develop.?? For instance, in
situations where increased tariffs have been threatened or
are being negotiated but are not yet finally decided, this may
later help to justify or defend any arguments of whether
future increasing tariffs were foreseeable or not, and whether
such future changes should then be considered within or
outside the agreed risk allocation.

To provide for an even more specific risk and cost alloca-
tion, the parties could agree on certain tariff thresholds,
meaning that the agreed cost allocation would only apply up
to that threshold, but not if higher tariffs are enacted (or if
existing tariffs are reduced or waived). Such clause should
also define the legal consequences if a tariff change beyond
the agreed threshold occurs — by negotiating a contract
amendment or automatic price adjustment for example.

b. Force Majeure, Hardship and the Like

If the contract provides for a general cost and risk allocation
regarding tariffs as described above, and assuming that this
allocation shall in principle be binding between the parties,
the question then becomes whether and to what extent there
shall still be a way out of this binding arrangement if circum-
stances significantly change in an unforeseeable way. This
latent conflict between the binding nature of a contractual
commitment and the need to remain flexible in order to
adapt to unforeseen developments may be addressed by
using a tailored force majeure or hardship clause (or another
contractual concept mentioned in II.1.b. above).??

So, how can concepts such as force majeure or hardship be
specifically tailored to the dynamic tariff situation? This first
depends on the perspective: the party that generally bears
the tariffs under the contract will seek a broad application of
such clauses (thus emphasizing the flexibility aspect),
whereas the opposite applies for the other party who will
aim for a firmer commitment to performance.

Accordingly, when drafting and negotiating such clauses a
party will either go for a broader or more narrow definition
of a force majeure or hardship event. In the context of the
current tariff situation, tariffs could thus be explicitly in-
cluded in a list of example events agreed by the parties to
specify their understanding of the force majeure or hardship
concept that shall be applied to their contract. Switching
perspectives, the contractual definition could expressly ex-
clude tariffs. In a force majeure clause, the parties may more
generally also clarify that mere “cost increases” shall not be
deemed a force majeure event. Effectively, this would em-
phasize the existing notion that force majeure does not apply
to mere economic effects.

Another important aspect is the question of foreseeability —
which, as a question of fact, is a difficult one to assess in the
current dynamic tariff situation.”* Generally, a party seeking
a broad application of a force majeure or hardship clause
will first want to avoid any explicit requirement of unfore-
seeability in the contractual definition (and the other party
may want to negotiate the opposite). Second, even if the
clause excludes foreseeable events from the scope of force
majeure or hardship, it may make sense to explicitly describe
the common understanding of the current situation and its
uncertainties, so as to define the baseline of what is known —
or what is not known — and then to clarify that any future

developments on tariffs may still constitute force majeure or
hardship.

Once the scope of the force majeure or hardship concept is
sufficiently defined, what about the legal consequences?
Whereas traditional force majeure clauses typically provide
for a suspension of and relief from performance, and may
even provide for termination of the entire contract, it may in
general — beyond the issue of tariffs — be in both parties’
interest to provide for more flexible legal consequences.?’
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Similar to what typical hardship clauses provide for, parties
should focus more on mitigating the situation and adapting
to the changed circumstances in order to continue the con-
tractual relationship if possible and where appropriate.2® For
example, this could include an obligation to mitigate adverse
effects from the force majeure event. In addition, a phased
approach could be applied, with the parties first attempting
to agree on an adjustment of the contract, and only as a kind
of last resort having a termination right.

lll. Final Conclusion - Dealing with Uncertainty in
Commercial Contracts

The last few years have been characterized by a series of
supply chain “shocks”.?” From Covid-19 to the energy crisis
and supply chain disruptions arising from the war in Ukraine
and now the dynamic tariff situation, there have been a
series of “umprecedented” events which have tested the
strength and flexibility of commercial contracts.

Existing contracts may often contain common “standard”
clauses which are more generically drafted to deal with
unforeseen events (such as traditional force majeure clauses).
In addition, contracting parties might also look to the relief
that any implied rules the contract’s governing law might
bring (such as doctrines of frustration). However, as this
article demonstrates, these clauses and principles do not al-
ways facilitate the desired degree of relief.

Going forward, contracting parties should therefore aim to
make their commercial contracts more robust to deal with

the dynamic tariff situation and, more generally, with future
uncertainties. There is no “one size fits all” approach to
this, as the best solution will depend on the position and
perspective of the parties and the context of the specific
contract. However, the lessons learned from recent disrup-
tive events can help tailor contractual concepts dealing with
changing circumstances (such as force majeure or hardship)
to specifically address the current tariff situation, and more
generally to also provide for more flexible solutions with
respect to future uncertainties. Beyond more advanced force
majeure or hardship clauses or similar concepts, further
ways should be considered to make contractual arrange-
ments more resilient and adaptive overall. For example,
advanced forecast and order processes as well as stock-
keeping arrangements can help to operatively manage future
developments, while clear and sophisticated contract adjust-
ment mechanisms as well as specific and purposeful termi-
nation rights may provide more flexibility to manage the
status and portfolio of contracts. Ultimately, both sides can
benefit from considering the agreement as a whole and
building resilience where possible. Especially for complex
supply chains, it is well worth stress-testing contracts at the
point of drafting and negotiation to see whether they can
withstand both ordinary course of business, as well as the
extraordinary. |
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